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84 HARVARD LAW REVIEW 

war is over has not before now been considered a proper basis for judicial action. 
Another ground suggested in the judgments is that the corporate entity has 
itself taken hostile character from the fact that it is probably controlled largely 
from abroad. It is a commonplace that enemy character depends primarily on 
residence. Albretcht v. Sussmann, 2 Ves. & B. 323. And there are serious 
theoretic difficulties in finding a corporation resident anywhere except in the 
state of its incorporation. See Beale, Foreign Corporations, § 73 seq. 
So it had been provided: "In the case of incorporated bodies, enemy character 
attaches only to those incorporated in an enemy country." Proclamation on 
Trading with the Enemy, Sept. 9, 1914, par. 3. Trading with the Enemy 
Act, 1914, par. 1, (2). There is, however, respectable authority to the effect 
that a corporation takes character from the place of its chief administrative 
office, wherever it may be incorporated. Marline v. International Life Ins. Ass'n, 
S3 N. Y. 339. See E. Hilton Young, "The Nationality of a Juristic Person," 22 
Harv. L. Rev. i, 18. Of course if it has given actual assistance to the enemy, 
there is good ground for refusing it relief. Netherlands South African Ry. Co. v. 
Fisher, 18 T. L. R.- 116. In the case before the court, however, there was no 
suggestion that the corporation had actually helped the enemy, nor that its 
head office was anywhere except at London. With enemy shareholders and 
directors suspended from their powers pendente hello, the possibility of control 
from Germany would be a very slender basis for decision. 

Easements — Nature and Classes of Easements — Easement of Ne- 
cessity — Right of Access to Gas and Oil. — The plaintiff was lessee of 
land, under an "agricultural lease" in which no specific reservations or excep- 
tions were made. Later the owner of the land leased the gas and oil under the 
tract to the defendants. The defendants occupied enough of the surface of 
the land for the machinery necessary for drilling. The plaintiff seeks an injunc- 
tion against the occupation of this land. Held, that the injunction will not 
issue. Kemmerer v. Midland Oil &° Drilling Co., 229 Fed. 872 (C. C. A., 8th 
Circ). 

When a lease of land is made without reservation or exception, the lessor 
parts with his entire right of possession during the term. Cobb v. Lavalle, 89 
111. 331. Consequently he can give no right to a subsequent lessee. But the 
court in the principal case construes the words "agricultural lease" to imply 
that only the surface was granted, with the rest of the land excepted. It is 
elementary that a landowner may by grant divide his land horizontally as well 
as vertically. Caldwell v. Fulton, 31 Pa. St. 475; Manning v. Frazier, 96 111. 
279. On conveying away part of his land, an owner is entitled to a way of 
necessity over that part if the rest of his holdings cannot be otherwise reached. 
Brigham v. Smith, 4 Gray (Mass.) 297 ; Telford v. Jenning Producing Co., 203 
Fed. 456. Accordingly it has been held that a grantor who retains the oil under 
his land has a right of access to his holdings. See 7 Harv. L. Rev. 47. This 
right would of course pass to a subsequent grantee or lessee of the land retained. 
It would seem therefore in the principal case that the defendant should be en- 
titled to occupy the land necessary for the enjoyment of his lease. 

Habeas Corpus — Unconstitutional Procedure in Territorial Court 
as Grounds for Issuance of Writ by Federal Court. — In a criminal trial 
in the Circuit Court of Hawaii the court allowed the prosecution to read to the 
jury the testimony of a witness given at a former trial, thus violating the pris- 
oner's constitutional right to be confronted with the witnesses against him. The 
prisoner seeks a writ of habeas corpus in the United States District Court. 
Held, that the writ will not issue. In re James P. Curran, U. S. Dist. Ct. of 
Hawaii, April, 1916 (not yet reported). 

The "Federal Habeas Corpus Act" provides that the writ shall not issue in 



